
APPENDIX 5- Licensing (Scotland) Act 2005 

Part 3 & Sections 17-28, 45 

Grant Premises Licence or Provisional Premises Licence 

 

LEGAL TEST 

The legal test is set out in Section 23 of the Act.   

 

(1) An application for a premises licence is to be determined in accordance with this 
section. 

 

(2) The Licensing Board must hold a hearing for the purpose of considering and 
determining the application. 

 

(3) In considering and determining the application, the Board MUST take account of 
the application documents (as listed below) 

 

(4) The Board MUST, in considering and determining the application, consider 
whether any of the grounds for refusal applies and, 

  

 (a) if none of them applies, the Board MUST grant the application, or 

  (b) if any of them applies, the Board MUST refuse the application. 

 

(5) The grounds for refusal are –  

   

  (a)  that the subject premises are excluded premises 

  (b) that the application must be refused under section 25(2), 64(2) or 65(3) [the 
applicant has been lodged within a period of 12 months of the date of a 
previous refusal] 

  (ba) that the Licensing Board considers, having regard to the licensing 
objectives that the applicant is not a fit and proper person to be the holder or 
a licence. 

  (c) That the Licensing Board considers that the granting of the application would 
otherwise be inconsistent with one or more of the Licensing objectives. 



  (d) that, having regard to –  

   (i) the nature of the activities proposed to be carried on in the subject 
premises, 

   (ii) the location, character and condition of the premises, and 

   (iii) the persons likely to frequent the premises 

   The Board considers that the premises are unsuitable for use for the sale of 
alcohol. 

  (e) that the Board considers that, if the application were to be granted, there 
would, as a result, be overprovision of licensed premises, or licensed 
premises of the same or similar description as the subject premises in the 
locality. 

 

(6) In considering whether either of the grounds for refusal specified in Section 
23(5)(ba) and (c) applies, the Licensing Board must in particular take into account 
–  

   

  (a)  any conviction, notice of which is given by the chief constable under Section 
21(4)(b), and 

  (b) any report given by the chief constable under Section 24A(2) (power of the 
Board to request the Chief Constable to provide an anti-social behaviour 
report) 

 

(7) Where the Licensing Board considers that –  

   

  (a) they would refuse the application as made, but 

  (b) if a modification proposed by them were made to the operating plan, or layout 
plan, or both) for the subject premises accompanying the application, they 
would be able to grant the application, 

  

 The Board MUST, if the applicant accepts the proposed modification, grant the 
application as modified. 

 

(8) Where the Licensing Board REFUSES the application-  

  

 (a) the Board MUST specify the ground for refusal, and 



 (b) if the ground for refusal is that specified in Section 23(5)(ba) or (c), the Board 
MUST specify the licensing objective or objectives in question. 

  

There are five licensing objectives which underpin the 2005 Act.  These are: 

 

• Preventing crime and disorder 
• Securing public safety 
• Preventing public nuisance 
• Protecting and improving public health, and 
• Protecting children and young persons from harm. 

 

The Licensing Boards’ policy statement must promote these licensing objectives and 
sets out how the Board expects applicants to comply with and promote the objectives.  
The following parts of the policy are relevant to the consideration of applications for 
premises licences and provisional premises licences: 

 

• Appendices 1 and 2 to the Main Policy Statement 
• Supplementary Policy 3 – overprovision 
• Supplementary Policy 4 – Operating Hours 
• Supplementary Policy 6 – Licence Types and Board Procedures 
• Supplementary Policy 7 - private members clubs 
• Supplementary Policy 8 -  petrol stations. 

 

Premises Licence 

 

1. In terms of Section 17 of the 2005 Act, a premises licence is required to 
authorise the sale of alcohol on premises. 

 

2. In terms of Section 20 of the 2005 Act, a premises licence application consists 
of:- 

  

 (a)  an application form 

 (b)  a disabled access and facilities statement 

 (c) the appropriate Section 50 certificates (planning, building standards and 
environmental health) 

 (d)  a licensing objectives risk assessment (policy requirement) 



 (e)  layout plans 

 

3. The Boards’ current Scheme of Delegation make the following provisions for 
determination of applications for variation of licence:- 

 

Section 1.5 Determination of a premises 
licence application 

Reserved to the Board 

Section 1.8 Determination of a provisional 
premises licence application 

Reserved to the Board 

Section 3.3 Determining whether to cite an 
applicant to a hearing for a 
premises licence application 

Delegated to the Clerk 
to the Board or any 
person appointed to 
assist them 

 

4. In terms of Section 21(3) of the Act the Chief Constable must provide the Board 
with either – 

  

 a.  A notice in terms of Section 21(4)(a) stating that neither the applicant, nor, 
in the case where the applicant is neither an individual nor a council, or 
where the application is in respect of premises which are to be used wholly 
or mainly for the purposes of a club, any connected person, has been 
convicted or any relevant or foreign offence. 

 b. A notice in terms of Section 21(4)(b) of the Act specifying any convictions 
of the applicant or any relevant connected person for a relevant or foreign 
offence. 

 

5. Section 22 of the Act provides that any person may, by notice to the Licensing 
Board- 

  

 a. Object to the application on any ground relevant to one of the grounds for 
refusal (outlined in the legal test above); or 

 b. make representations to the Board concerning the application, including, in 
particular, representations –  

  (i) in support of the application 

  (ii) as to modifications which the person considers should be made to the 
operating plan accompanying the application, or 

  (iii) as to conditions which the person considers should be imposed. 

  



 Such notices of objection or representation may include any information that 
the person considers may be relevant to consideration by the Board of any 
ground for refusal, including, in particular, information in relation to –  

 

(a) The applicant, 
(b) Where the applicant is neither an individual nor a council, a 

connected person in relation to the applicant, or 
(c) Any person who would be an interested party in relation to the 

subject premises if the application were to be granted. 

6. The Chief Constable, where making a representation concerning a premises 
licence can give to the Board a report detailing –  

  

 a. any cases of antisocial behaviour identified by constables as having taken 
place on or in the vicinity of the premises. 

 b. any complaints or other representations made to constables concerning 
antisocial behaviour on, or in the vicinity or, the premises. 

 

7. The Board must –  

  

 a. give a copy of the notice to the applicant in such manner and by such time 
as may be prescribed; and 

 b. have regard to the objection or representation (including any information 
included about the applicant, any connected person or any interested party) 
in determining the application. 

 

8.   A Licensing Board may reject a notice of objection or representation received 
by the Board if the Board considers the objection or representation to be 
frivolous or vexatious. 

 

9. A Board may recover any expenses incurred by the Board in rejecting a notice 
of objection or representation from the person who lodged the notice. 

 

Provisional Premises Licence 

 

10. A premises licence application may be made in relation to any premises despite 
the fact that, at the time the application is made, the premises are yet to be, or 



are in the course of being constructed or converted for use as licensed 
premises.  Such an application is referred to as a “provisional premises licence 
application”. 

 

11. A premises licence issued in respect of any such premises does not take effect 
unless and until it is confirmed by the Licensing Board which issued it in 
accordance with Section 46 of the Act. 

 

12. The provisional period, in relation to a provisional premises licence, is the period 
of 4 years beginning with the date of issue of the licence. 

 

13. On the application of the holder of a provisional premises licence made before 
the expiry of the provisional period, the Licensing Board which issued the 
licence may, if satisfied as to the undernoted matter, extend the provisional 
period by such period as the Board considers appropriate.  The matter referred 
to is –  

  

 (a) completion of the construction or conversion of the premises to which the 
licence relates has been delayed, and 

 (b)  the delay has been caused by factors outwith the premises licence holder’s 
control 

14. Where the provisional period in relation to any provisional premises licence has 
been extended as outlined in paragraph 13 above, references to the provisional 
period are to the period as so extended. 

 

15. The processing and determination of a provisional premises licence is the same 
as outlined for a premises licence in paragraphs 1 – 9 of this document. 

 

Statutory Guidance 

 

16. Chapter 8 of the Scottish Government’s Statutory Guidance to Licensing 
Authorities relates to premises licences.  The Board should note that in terms 
of Section 142(4) of the Act, a Board deciding not to follow this guidance must 
give Ministers notice of that decision together with a statement of the reasons 
for it. 

 

 



 



 





 



 



 



 



 



 



 



 



 



 



 



 



 



 



 



 



 



 



 



 



 


